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To Whom It May Concern:

Enclos e d for tiling in the  a bove -re fe re nce d docke t on be ha lf of S e mpra  Ene rgy S olutions
LLC a re  the  origina l a nd thirte e n (13) copie s  of the  Applica nt's  Re s pons e  to  Ne w We s t Ene rgy
Corpora tion 's  Motion To Dis mis s  ("Re s pons e ").

Also enclosed are two (2) additional copies of the Response. I would appreciate it if you
would "filed" stamp the same and return them to me in the enclosed addressed and prepaid
envelope.

P le a s e  le t me  know if you ha ve  a ny que s tions . Tha nk you for your a s s is ta nce .

S ince re ly,

TmJ1llo
Secretary
Lawrence V. Robertson, Jr.

F E

Re:

C:\Documents and Settings\Angela TmjilIo\Larry\Sempra Energy Solutions\06-0l68\Dckt Cntrl Ltd. 2-4-08 re Response to Dismiss.doc
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MIKE GLEASON, Chairman
WILLIAM A. MUNDELL
JEFF HATCH-MILLER
KRISTIN K. MAYES
GARY PIERCE

COMMISSIONERS
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IN THE MATTER OF THE APPLICATION OF
SEMPRA ENERGY SOLUTIONS FOR
APPROVAL OF A CERTIFICATE OF
CONVENIENCE AND NECESSITY FOR
COMPETITIVE RETAIL ELECTRIC SERVICES

>
)
)
)
)

APPLICANT'S RESPONSE TO
MOTION TO DISMISS

1 1

12

13
Pursuant to the Eighteenth Ordering Paragraph of the December 4,  2007 Procedural

Order issued in the above-captioned and above-docketed proceeding, Sempra Energy Solutions
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15
LLC ("Applicallt") submits its Response to the Motion To Dismiss ("Motion") filed by New

16
West Energy Corporation ("NWEC") on February 1, 2008.
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1.
THERE IS NO BASIS IN LAW TO

SUPPORT THE MOTION TO DISMISS

19

20

Nowhere in its Motion does NWEC assert that Applicant has failed to satisfy any Rules

of Practice and Procedure or filing requirements of the Commission which are applicable to the

21

22

23

24

Ma r ch 16 ,  2006  Applica t ion a nd the Ju ly 2 ,  2007  Amended Applica t ion (col lec t ively

"Application") which are the subject of this proceeding. Nor is NWEC in a position to do so.

For, in reality, there has been no such failure upon the part of the Applicant.

Similarly,  there is no basis in the Arizona Rules of Civil Procedure for granting the

25 Motion. A.A.C. R14-3-106(k) provides that reference may be made to the Arizona Rules of

26 Civil Procedure for guidance when procedural circumstances arise which are not specifically

addressed in the Commission's Rules of Practice and Procedure. The Commission's Rules of27

28

I r

FEE

1



4

1

2

3

4

P ra ctice  a nd P roce dure  do not pre s cribe  s pe cific crite ria  for ruling upon motions  to dis mis s .

However, Rule  l2(b) of the  Arizona  Rule s  of Civil P rocedure  does  provide  such guidance .

More  s pe cifica lly, Rule  l2(b) s e ts  forth the  following grounds  upon which a  motion to

dismiss  may be  predica ted:

5

6

7

8

9

"l. La ck ofjuris diction ove r the  s ubje ct ma tte r.
2. Lack of jurisdiction ove r the  pe rson.
3. Imprope r venue .
4. Insufficiency of process .
5. Insufficiency of se rvice  of process .
6. Fa ilure  to s ta te  a  cla im upon which re lie f can be  granted.
7. Fa ilure  to join a  pa rty unde r Rule  la ."
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It is  re a d ily a ppa re n t from the  ou ts e t tha t none  of the s e  g rounds  fo r d is mis s a l is

a pp lica b le  to  e ithe r Applica n t o r the  c ircums ta nce s  s urrounding  th is  p roce e d ing . The

Commis s ion cle a rly ha s  juris diction ove r both the  s ubje ct ma tte r of the  Applica tion, a nd the

pe rson of Applica nt. Give n the  na ture  of the  re lie f re que s te d by the  Applica tion a nd Applica nt,

the  Commiss ion is  not only a  prope r venue , it is  the  only venue . Given the  public notice  process

utilized by the  Commiss ion, a s  we ll a s  the  ample  opportunity for inte rvention which tha t process

a ffords , it ca nnot cre dibly be  s a id tha t the re  ha s  be e n e ithe r a n insufficie ncy of proce s s  or a n

insufficie ncy of se rvice  of proce ss . To the  contra ry, the  pre se nce  a nd a ctions  of NWEC to da te

in this  proce e ding re a dily dispe l a ny sugge s tions  of a  fa ilure  of proce s s . S imila rly, be ca use  of

the  procedura l and factua l circumstances  surrounding this  proceeding, the re  has  been no fa ilure

to join a  party Linder Rule  19.

The  only re ma in ing  ground for d is mis s a l unde r Rule  l2(b) is  tha t s e t forth  in  Rule21

22 12(b)(6):
[emphasis

23
"Fa ilure  to  s ta te  a  cla im upon which re lie f can be  gra nte d.
added]

24 More

25

26

Howe ve r, tha t ground is  a ls o ina pplica ble  to the  circums ta nce s  of this  proce e ding.

spe cifica lly, the  inclus ion of the  word "ca n" re la te s  to the  jurisdiction a nd a uthority of the  forum

to gra nt the  re lie f which ha s  be e n re que s te d.

27

In  th is  in s ta nce , it is  qu ite  c le a r tha t the

Commission possesses  the  requis ite  jurisdiction and authority, provide d that it exercises the  same

in a  ma nne r which complie s  with the  a pplica ble  re quire me nts  of the  de cis ion of the  Arizona

Page 2 of 10



Court of Appe a ls  in P he lps  Dodge  Corp. vs . Ariz. Ele m. P owe r Group. 207 Ariz. 95, 83 p. a d

573 (App. 2004) The  a rgume nts  s e t forth by NWEC in its  Motion go to the  que s tion of whe the r

the  Commis s ion s hould gra nt the  Applica tion a s  a  ma tte r of re gula tory policy, a nd not to the

lega l ques tion of whe the r it has  the  juris diction and authority to do s o

In vie w of the  pre ce ding dis cus s ion, it is  a bunda ntly cle a r tha t the re  is  no ba s is  in la w to

s upport NWEC's  Motion, and accordingly the  s ame  s hould be  denied

I I
T HE  MO T IO N IS  UNT IME LY

10

11

12

vs *I*
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15

As  dis cus s e d in  S e ction I a bove , NWEC ha s  not cite d, a nd ca nnot cite , a ny of the

Commiss ion's  Rule s  of P ractice  and P rocedure  or filing requirements  which the  Applica tion and

Applica nt ha ve  fa ile d to sa tis fy. In a ddition, the re  a re  no le ga l grounds  unde r Rule  12(b) of the

Arizona  Rule s  of Civil P rocedure  to support the  Motion

However, a ssuming a rguendo, tha t such a  ground did exis t unde r Rule  l2(b), NWEC has

fa ile d to comply with the  "spirit" of tha t nLlle 's  re quire me nt a s  to whe n a  motion to dismiss  is  to

be  file d. More  spe cifica lly, Rule  l2(b) re quire s  tha t a  motion to dismiss

s ha ll be  ma de be fore  ple a ding if a  fu rthe r p le a d ing  is  pe rmitte d
[emphas is  added]

In tha t rega rd, a  "pleading" in e ffect is  de fined as

Eve ry de fens e , in law or fact, to a  cla im for re lie f in any pleading

Whe n e xa mine d in the  conte xt of this  proce e ding, the  "cla im for re lie f' is  the  Applica tion, a nd

NWEC in  e ffe c t file d  a  s ubs ta n tive  p le a d ing  re s pond ing  the re to  whe n  it file d  the  Dire c t

Te s timony of NWEC witne s s e s  P e te r Fox-P e nne r a nd Fra nk G. Gra ve s  on Augus t 31, 2007

Thus , NWEC fa ile d to file  its  motion to dis mis s  in a ccorda nce  with the  timing re quire me nt of

Rule  l2(b),  be ca us e  it fa ile d  to  file  the  Motion "be fore  p le a ding." To a llow NWEC to  file  a

motion to dis mis s  a t this  la te  s ta ge  in this  proce e ding, more  tha n 6 months  a fte r it wa s  gra nte d

inte rvention and le s s  than 3 weeks  be fore  the  evidentia ry hea ring begins , would a llow NWEC to

obs truct the  purpos e  of Rule  12(b)'s  time line s s  re quire me nt, which is  to ra is e  a t the  outs e t of a

Page  3 of 10
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4

proce e ding a ny que s tion(s ) a s  to the  le ga l ca pa city of the  forum to gra nt the  re lie f which ha s

been requested.

In  vie w of the  pre ce ding  d is cus s ion , NWEC's  Motion  s hould  be  de nie d  for la ck of

time liness  a s  to the  tiling the reof.

5

6
111.

THE  MO TIO N IS  P R E DIC ATE D
UP ON UNS UBS TANTIATED P RES UP P OS ITIONS

7
The  Merriam Webste r Dictionary de fines  the  word "presuppose" as  follows :

8

9
"to suppose be fore ha nd...to require beforehand as a
condition..." [The  Me rria m-We bs te r Dictiona ry, 1997 Edition]

necessary

10

11

12

NWEC's  Motion is  cle a rly pre dica te d upon a  colle ctive  se t of pre suppos itions  a s  to the  curre nt

th inking  o f the  me mbe rs  o f the  Commis s ion  with  re ga rd  to  the  s ub je c t o f re ta il e le c tric

compe tition, a s  indica ted by the  following s ta tement in the  introductory section of the  Motion:

13

1 4

Nml/H_D
:
E*

15

16

"It is  ve ry proba ble tha t the  Commis s ion will a t the  conclus ion of the
proce e ding dis mis s  or de fe r a  de cis ion on the  Applica tion pe nding the
co n s id e ra tio n  o f th e  ma n y o p e n  is s u e s s urrounding  re ta il e le ctric
compe tition. This  motion reques ts  tha t the  Commiss ion cons ide r this  issue
now to a void the  cons ide ra ble  time  a nd e xpe nse  of the  he a ring." [Motion
a t page  1, lines  23-27] [emphasis  added]
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However, NWEC cites  nothing of a  current na ture  to support its  conjecture  as  to the  current s ta te

of mind of the  individua l members  of the  Commiss ion, or the  Commiss ion as  a  whole .

F o r e xa m p le ,  two  (2 ) o f th e  th re e  (3 ) m e m b e rs  o f th e  C o m m is s io n ,  wh o s e

corre s ponde nce  NWEC cite s  in  the  s ubs e ction  o f its  Motion  e n title d  "The  Una ns we re d

Que s tions ," a re  no longe r me mbe rs  of the  Commis s ion, a nd, NWEC provide s  no cita tion to

support its  suggestion tha t the  questions  the  two (2) pas t Commiss ioners  ra ised a re  of inte res t or

conce rn  to  the  cu rre n t me mbe rs  o f the  Commis s ion , inc lud ing  Commis s ione r Munde ll.

More ove r, the  que s tions  a ttribute d to Commis s ione r Munde ll we re  ra is e d by him s ix (6) ye a rs

ago, and, much has  happened in the  a rea  of competition in the  e lectric utility industry s ince  then,

both in Arizona  and na tion-wide .

Furthe rmore , it s hould not be  a s s ume d tha t the  que s tions  re ma in "una ns we re d" More

specifica lly, a  review of the  ques tions  posed and the  context in which they a rose , name ly, APS '

Page 4 of 10
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Re que s t for Va ria nce , indica te s  quite  cle a rly tha t the  Commis s ione rs  a t tha t time  we re  conce rne d

a bou t the  p ros pe c t o f whole s a le com pe tition  a nd  its  po te n tia l e ffe cts on  Arizona  cons um e rs .

Thos e  c onc e rns  we re  a dd re s s e d  by the  is s ua nc e  o f the  Com m is s ion 's  Tra c k A a nd  Tra c k B

d e c is io n s  th a t  h a lte d  th e  im p e n d in g  t ra n s fe r o f AP S  a n d  TE P 's  g e n e ra t io n  fa c ilit ie s ,  a n d

e s ta b lis he d  the  m e c ha n is m s  by wh ic h  bo th  u tilitie s  we re  to  c onduc t the ir fu tu re  c om pe titive

whole s a le  powe r s olic ita tions .

S im ila r ly ,  NW E C ' s  c it a t io n s  t o  a n d  d is c u s s io n s  o f De c is io n  No .  6 5 1 5 4  a n d  t h e

Com m is s ion  S ta ffs  E le c tric  Com pe tition  Adv is o ry G roup  a re  in  no  m a nne r ind ic a tive  o f the

curre nt th inking of the  curre nt m e m be rs  of the  Com m is s ion  with  re ga rd  to  the  s ubje c t of re ta il

e le ctric  com pe tition. De cis ion No. 65154 wa s  is s ue d on S e pte m be r 10, 2002, five  (5) ye a rs  a go,

a nd ,  a s  NWEC no te s ,  the  E le c tric  Com pe tition  Advis ory G roup  ha s  no t be e n  a c tive  fo r m ore

tha n four (4) ye a rs .  More ove r,  it is  d is inge nuous  a t be s t to  s ugge s t,  a s  NWEC a tte m pts  to  do ,

tha t comme nts  s ubmitte d by Arizona  P ublic  S e rvice  Compa ny more  tha n four a nd one -ha lf (4 %)

ye a rs  a go re pre s e nt a ny conc lus ions  re a che d by the  Ele c tric  Com pe tition Advis ory Group a s  a

whole . F u rth e r,  a lth o u g h  b o th  AP S  a n d  TE P  h a v e  b e e n  g ra n te d  in te rv e n o r s ta tu s  in  th is

proce e ding ,  ne ithe r to  da te  ha s  file d  te s tim ony nor pre s e nte d  a ny o the r p le a ding  or a rgum e nt

supporting the  vie ws  e xpre s se d by N W E C .

In  a dd ition ,  NWEC's  a tte m pte d  re lia nce  on  the P he lps  Dodge de c is ion a s  a  re a s on for

d is m is s a l o f th e  Ap p lic a t io n  is  m is p la c e d . T h e  Ap p lic a t io n  h a s  b e e n  f ile d  u n d e r  t h e

Com m is s ion 's  ge ne ra l s ta tu tory a uthority to  gra nt ce rtifica te s  of conve nie nce  a nd ne ce s s ity to

e le c t r ic  p u b lic  s e rv ic e  c o rp o ra t io n s ,  a n d  th e  C o m m is s io n ' s  re g u la t io n s  p ro m u lg a te d  in

conne ction the re with. Furthe rm ore , Applica nt ha s  inc lude d in te s tim ony a nd e xhibits  pre vious ly

file d  in  th is  proce e ding inform a tion  s uffic ie nt to  provide  the  Com m is s ion  with  tha t inform a tion

ne ce s s a ry to  e na ble  the  Com m is s ion to  m a ke  thos e  findings  a nd conclus ions a s  to  "fa ir va lue "

a nd "jus t a nd re a s ona ble  ra te s " re quire d of it by the P he lps  Dodge de c is ion. Thus ,  in  re a lity,  tha t

de cis ion ha s  not "le ft ma jor hole s " in the  Commis s ion's  a bility to le ga lly a ct upon a nd de cide  the

Applica tion, de s pite  NWEC's  a tte mpt to s o s ugge s t.

28
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S imila rly, a s  NWEC its e lf a cknowle dge s , De cis ion  No. 68485 is  no  ba rrie r to  the

Commis s ion's  a bility to cons ide r a nd de cide  the  Applica tion. NWEC cle a rly e nde a vors  to

impute  into tha t decis ion an unwillingness  on the  pa rt of the  Commiss ion to cons ide r and decide

a pplica tions  re la ting to the  re sumption of re ta il e le ctric compe tition in Arizona  a s  of this  point in

time . Howeve r, NWEC's  own Motion concedes  tha t Decis ion No. 68485

6

7
". . .onlV addressed issues regarding the AISA [Arizona Independent
Scheduling Administrator]." [Motion at page 8, line 16] [emphasis added]
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In tha t rega rd, the  language  NWEC cite s  from the  decis ion a lso is  in the  na ture  of "dicta ," and it

is  a pproxima te ly two (2) ye a rs  old. It doe s  not ne ce s s a rily re fle ct the  curre nt thinking of the

me mbe rs  of the  Commis s ion, a nd, it cle a rly doe s  not cons titute  a  ba rrie r to  the ir a bility to

conside r and decide  the  Applica tion.

As  a  fina l line  of a rgume nt to  s upport the  Motion, NWEC a tte mpts  to  re ly upon its

se lective  discuss ion of prepa red te s timony which thus  fa r ha s  been filed in this  proceeding, but

such te s timony ha s  ye t to be  subje cte d to a nd te s te d by cros s -e xa mina tion by the  pa rtie s  a nd

que s tions  from the  a s s igne d Adminis tra tive  La w J udge  a nd me mbe rs  of the  Commis s ion.

More ove r, Applica nt will be  filing e xte ns ive  Re butta l Te s timony in this  proce e ding within two

(2) da ys , which re sponds  to is sue s  ra is e d a nd a rgume nts  ma de  by NWEC, the  Commiss ion's

S ta ff a nd RUCO in pre vious ly file d te s timony. In tha t re ga rd, sound re gula tion re quire s  tha t a ll

te s timony presented be  subjected to cross-examina tion and questions  from the  bench and/or the

Commissioners  before  any substantive  decis ion is  reached on issues ra ised and arguments  made

by the  pa rtie s , a nd, "fa ir p la y" re quire s  tha t no s ubs ta ntive  de cis ion(s ) be  re a che d which

exclude (s ) cons ide ra tion of Applicant's  te s timony.

The  predica te  pre suppos ition in this  ins tance  is  NWEC's  sugges tion tha t the  "conce rns"

and "is sues" it seeks  to sugges t [see  Motion a t page  9, line s  10 - page  10, line  5] cannot in fact

be  sa tis factorily addressed and resolved by the  Commiss ion within the  context of this  proceeding

for purpose s  of cons ide ra tion of a nd a  de cis ion upon the  Applica tion. Howe ve r, NWEC fa ils  to

cite  any facts  to support this  a sse rtion. Moreove r, and ironica lly in this  rega rd,NWE C concedes

28
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2

in the  firs t pa ra gra ph of its  "S umma ry of Argume nts " portion of the  Motion the  pos s ibility of

such sa tisfactory considera tion and disposition of the  issues  by the  Commission:

3

4
"As  discussed more  fully be low, the  following unre solved is sue s ma y le a d
the  Commis s ion to  conclude  tha t S e mpra 's  a pplica tion is  pre ma ture ."
[Motion a t page  2, lines  2-3] [emphas is  added]

5

6

7

8

In  vie w of the  pre ce ding  d is cus s ion , it is  a bunda ntly c le a r tha t NWEC's  Motion  is

pre dica te d upon a  colle ction of pre s uppos itions , the  a ctua l e xis te nce  of which it ha s  fa ile d to

de mons tra te . At mos t, it ha s  conje cture d a t le ngth, which is  a n ins ufficie nt ba s is  to s upport a

motion to dismiss . Accordingly, the  Motion should be  de nie d.
9

10

11

08 12

Iv.
THE MOTION REPRESENTS AN ATTEMPT TO

OBSTRUCT THE RESUMPTION OF RETAIL ELECTRIC
COMPETITION BECAUSE NWEC IS (i) UNPREPARED TO

COMPETE, AND (ii) MAY ALSO BE ACTING UPON
BEHALF OF ITS CORPORATE PARENT

13
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Atta che d he re to a s  Appe ndix "A" a nd incorpora te d he re in by this  re fe re nce  is  a  copy of

Applica nt's  Firs t S e t of Da ta  Re que s ts  to NWEC, a nd NWEC's  pe rtine nt re s pons e s  the re to.

NWEC's  re sponses  disclose  the  following facts :
16

3
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18

1) NWEC's  incorpora tors  we re  me mbe rs  of the  s a me  P hoe nix la w Finn
tha t ha s  re pre s e nte d the  S a lt Rive r P roje ct ("S RP ") in e le ctric utility
industry matters  for severa l decades.

19 2) The  me mbe rs  o f the  Boa rd  o f Dire c to rs  o f NWE C we re  a ls o the
members  of the  Board of Directors  of SRP.

20

21 3) S RP  ha s  a lwa ys  owne d a ll of the  1 ,000 s ha re s  of s tock is s ue d by
NWEC.

22
4) NWE C has no employees at present.

23

24
5) NWEC has  not had any employees  s ince  2003 .

25 6) NWEC ha s  ne ve r ha d a ny re ta il e le ctric  cus tome rs  in  the  S ta te  of
Arizona . It's  only cus tome rs  we re  in the  S ta te  of Ca lifornia .

26
7) NWEC has  had no re ta il e lectric cus tomers  anywhere  s ince  2001 .

27

28
8 ) NW E C  h a s  m a d e  n o  d e c is io n  a s  ye t  a s  to  wh e th e r to  file  a n

Applica tion with the  Commiss ion for a  ce rtifica te  of conve nie nce  a nd
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1

2

necess ity to provide  compe titive  re ta il e lectric se rvice  in the  event tha t
the  Commis s ion is s ue s  a  de cis ion gra nting one  to Applica nt in this
proceeding.

3

4

5

6

Aga ins t this  ba ckground, Applica nt s ubmits  it is  a bunda ntly cle a r tha t NWEC is  not

prepa red to engage  in re ta il e lectric compe tition a t pre sent or in the  immedia te  future . Whereas ,

Ap p lica n t is  p re p a re d  to  a c tive ly p a rtic ip a te  in  Arizo n a  u p o n  re ce ip t o f th e  re q u is ite

authoriza tion from the  Commiss ion, and sa tis faction of such conditions  precedent, if any, a s  may

7 be  se t forth in such authoriza tion.

8

9

10

11

12

13

14

In a ddition, it is  re a s ona ble  to infe r tha t NWEC's  corpora te  thinking a nd a ctions  in this

proce e ding ma y be  subs ta ntia lly influe nce d by the  vie w of SRP 's  Boa rd of Dire ctors  a nd se nior

ma na ge me nt. Give n tha t Applica nt is  s e e king a uthoriza tion from the  Commiss ion to offe r re ta il

e le c tric  s e rvice  in  compe tition  with  S RP  in  S RP 's  e le c tric  s e rvice  a re a , it wou ld  no t be

unreasonable  to conclude  tha t SRP would endeavor to obs truct Applicant's  e fforts  in tha t rega rd

by any lawful means  ava ilable  to SRP. In fact, SRP origina lly inte rvened in this  proceeding, and

the n withdre w its  in te rve ntion a fte r NWEC ha d be e n gra nte d in te rve ntion. Coincidence ,
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17

18

19

20

21

22

pe rha ps , but highly unlike ly.

In vie w of the  fore going, two (2) que s tions  a ris e  in conne ction with the  Motion which

was  filed on Februa ry 1, 2008. Firs t, is  NWEC a t this  point in time , given its  s ta tus  a s  a  dormant

corpora te  e ntity, nothing more  tha n a  "s ta lking hors e " for S RP  in this  proce e ding?  S e cond,

de s pite  its  dis cus s ion of a s s e rte d urlre s olve d policy "conce rns " a nd "is s ue s " re la ting to re ta il

e le ctric compe tition, is  the  ta le  purpos e  of NWEC's  Motion s imply a n a tte mpt to inte rpos e  a n

a bsolute  obs ta cle  to the  re sumption of re ta il e le ctric compe tition in Arizona ?  Applica nt be lie ve s

these  ques tions  must se rious ly be  cons ide red in connection with a  ruling on NWEC's  Motion.

23

24

25

v .
C O NC LUS IO N

AND
RE Q UE S T FO R O RAL ARG UME NT

B E F O R E  THE  C O MMIS S IO N
26

27
For the  re a s ons  dis cus s e d a bove , Applica nt be lie ve s  tha t NWEC's  Motion s hould be

de nie d  fo rthwith  by the  a s s igne d  Adminis tra tive  La w J udge . Howe ve r if the  a s s igne d
28
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1

2

3

4

5

6

7

8

9

10

11

12

13
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Adminis tra tive  La w J udge  is  unce rta in how to rule , or is  dis pos e d to gra nt the  Motion, the n

Applica n t re que s ts  tha t the  ma tte r be  s e t fo r o ra l a rgume nt be fore  the  me mbe rs  o f the

Commiss ion.

The  na ture  of NWEC's  Motion is  s uch tha t, if gra nte d, it will te rmina te  a  proce e ding

which be ga n a lmos t two (2) ye a rs  a go, a nd one  in which Applica nt a nd se ve n (7) othe r pa rtie s

have  inves ted a  subs tantia l amount of e ffort, time  and money prepa ring te s timony and exhibits ,

pa rticipa ting in va rious  proce dura l a ctivitie s  a nd pre pa ring for he a ring. In othe r words , s uch a

the  Commis s ion 's  Rule s  of P ra ctice  a nd P roce dure , it a ppe a rs  tha t the y ma y not provide

Applica nt with a  me a ns  of a ppe a l or re que s t for re vie w by the  me mbe rs  of the  Commiss ion, in

the  e ve nt of a  ruling by the  a s s igne d Adminis tra tive  La w J udge  which would te rmina te  this

proce e ding a t this  time . Unde r the se  circums ta nce s , Applica nt be lie ve s  tha t the  opportunity to

pre se nt ora l a rgume nt be fore  the  me mbe rs  of the  Commiss ion would be  both a ppropria te  a nd

required by due  process  of law prior to the  issuance  of any ruling or orde r granting the  Motion.

Dated this  5th day of February 2008.

16

8
._J 8 ~Id[_<,68<M3§32
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»-I 17 Re s pe ctfully s ubm itte d,

La wre nce  V. Robe rts on, J r.
18

19 a nd

20

21

22

The odore  Robe rts
Attorne ys  for S e m pra  Ene rgy S olutions , L.L.C.

.~ <:\ _ \
B y :

La wre nce  V. Robe rts on, J r.

23

24

The  origina l and thirteen (13) copies  of the
foregoing Response  will be  filed on
Fe brua ry 6, 2008 with:

25

26

27

Docke t Contro l
Arizona  Corpora tion Com m is s ion
c/o 400 We s t Congre s s , S uite  218
Tucs on, Arizona  85701

28
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1 A copy of the  fore going Re s pons e  will be
e ma ile d Fe brua ry 6, 2008 to:

2

3

4

Teena  Wolfe , Administra tive  Law Judge
He a ring Divis ion
Arizona  Corpora tion Commission
1200 West Washington
Phoenix, Arizona  85007

5

6

Thomas L Mum aw
Deborah R. Scott
P innacle  West Capita l Corpora tion
p. o. Box 53999, MS  8695
Phoenix, Arizona  85072-3999

7

8

Christopher Kempley, Chief Counse l
Janet F. Wagner
Le ga l Divis ion
Arizona  Corpora tion Commission
1200 Wes t Washington Street
Phoenix, Arizona  85007

9

C. Webb Crockett
Patrick J  . Black
Fennemore Craig, PC
3003 N. Centra l Avenue, Suite  2600
Phoenix, Arizona  85012-2913

10

11

Ernest Johnson, Director
Utilitie s  Divis ion
Arizona  Corpora tion Commission
1200 West Washington Street
Phoenix, Arizona  85007

Z
O

12

Scott S . Wakefie ld
Residentia l Utility Consumer Office
l l 10 West Washington St., Suite  220
Phoenix, Arizona  85007

13
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Michael W. Patten, Esq.
J . Matthew Derstine , Esq.
Roshka  DeWulf & Pa tten, PLC
400 East Buren Street, Suite  800
Phoenix, Arizona  85004

Lm

:=
E-* 16

Kenneth C. Sundlofl J r.
Jennings S trouss & Salmon, PLC
The Collier Center, 1101 Floor
201 East Washington Street
Phoenix, Arizona  85004-2385
Attorneys for New West Energy Corpora tion

8 15
01-Mi'
322
QS

8
A

17

Miche lle  Live ngood
Tucson Electric Power Company
One South Church Street, Suite  200
Tucson, Arizona  8570 l

18

19

Michae l M. Grant
Ga llagher & Kennedy, P .A.
2575 East Camelback Road
Phoenix, Arizona 850 l 6-9225
Attorney for Arizona  Investment Council

20

21

Robert J . Me tli
Kris toffe r P . Ke ise r
S ne ll & Wilme r L.L.P .
One Arizona  Center
400 East Van Buren
Phoenix, Arizona  85004-2202

Greg Bass
Sempra Energy Solutions
101 Ash S tree t, HQ09
San Diego, California  92101-3017

22

23

Gary Yaquinto, P resident & GEO
Arizona  Investment Council
2100 North Centra l Avenue, Suite  210
Phoenix, Arizona  85004

2 4

25

26

27

28 C:\Documents andSettings\Angela TrujiIIo\Larry\Sempra Energy Solutions\06-0l68\SES Response to NWEC Motion toDismissCLN Z FINALdoc
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APPENDIX CGA"
(New Wes t Energy Corpora tion's  Responses

to Sempra  Energy Solutions ' Firs t
Set of Data Requests)

Sempra  Energy Solutions  LLC
Docke t No. E-03964A-06-0168
February 5, 2008



Jennings, Strouss & Salmon, PLC
Attorneys at Law

201 East Washington Street
nth Floor

Phoenix, Arizona 85004-2385
Telephone: 602.262.5911

www.jsslaw.com

KENNETH c. SunnLor, Jr.
Direct Dial: 602.262.5946
Direct Fax: 602.495.2659

sundlof@isslaw.com

January 25, 2008

VIA ELECTRONIC MAIL

Lawrence v. Robertson, Jr.
2247 East Frontage Road
p. o. Box 1448
Tubac, SX 85646

Sempra Application for CC&N
ACC Docket No. E-03964A-06-0168

Dear Larry:

Enclosed is New West Energy Corporation's response to Sempra's First Set of Data Requests.
If you have any questions, please do not hesitate to contact us.

Very truly yours,

JENNINGS, STROUSS & SALMON, P.L.C.

By
Kenneth c. Sundlof, Jr.

KCS/m rt
Enclosure

Ted Roberts (w/encl.)
Senior Regulatory Counsel
Sempra Energy Law Department
101 Ash Street, HQ 12B
San Diego, CA 92101-3017

J e nnings
S tra us s

Re:

cc :

Phoenix > Scottsdale > Arrowhead > Washington, D.C.
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New West Energy Corporation's Responses to
Sempra Energy Solutions LLC First Set of Data Requests

ACC Docket No. E-03964A-06-0168

SES 1.1 When was New Energy West Corporation ("NWEC") incorporated?

Please list the incorporators of NWEC.

Please describe the nature of any business or employment relationship
which existed between the incorporator(s) of NWEC and Salt River
Project ("SRP") at the time NWEC was incorporated.

Please list the individual members of the initial Board of Directors.

Please describe the nature of any business or employment relationship
which existed between each of the members of NWEC's initial Board of
Directors and SRP.

Please provide a copy of NWEC's Articles of Incorporation and NWEC's
By-Laws as original adopted.

i) Please provide a copy of any subsequent amendment(s) of
NWEC's Articles of Incorporation or By-Laws.

Response: New West Energy Corporation was incorporated on April 29,
1997

a. John Christian and Anne Kleindienst

b. both incorporators were attorneys with the law firm of
Jennings, Strouss & Salmon, P.L.C. Jennings, Strouss &
Salmon, p.L.c., represents SRP.

c. William w. Arnett
Bruce Brooks
James Diller
Martin Kempton
Clarence c. Pendergast, Jr.
Gilbert R. Rogers
Eldon Rudd
Carl E. Weiler
Fred J. Ash
Ann M. Burton
Dwayne E. Dobson
James Marshall
Dale c. Riggins
Emil M. Rovey
William p. Schrader
John Williams, Jr.

e.

c.

d.

a.

b.

d. William p. Schrader was President of SRP



John Williams, Jr. was Vice President of SRP
All the other New West Energy board members were
board members of SRP

e. See attached

SES 1.2 Was NWEC incorporated as a profit or non-profit corporation?

a. If NWEC was incorporated for profit, how many class(es) of shares were
provided for in the Articles of Incorporation.

If NWEC was incorporated for profit, were any shares of its stock
issued?

If NWEC was incorporated for profit, and shares were issued, were any
of its shares issued to any of the following:

i)
ii)
iii)
iv)

SRP
Any employee(s) of SRP
Any member(s) of SRP's Board of Directors
Any trust or other form of depository arrangement controlled by
SRP, one or more of SRP employees, and/or one or more
members of SRP's Board of Directors?

Response: New West Energy Corporation is a profit "C" corporation.

a. The Articles of Incorporation provide for one class of shares

b. Yes, 1000 shares

c. SRP has always owned 100% of the issued shares

SES 1.3 Is NWEC currently in existence and in good standing under the laws of
the State of Arizona

Response: Yes

SES 1.4 Does NWEC have any employees at present?

a. If so, please list each employee and his/her position with NWEC.
i) If so, please provide a written description of the responsibilities

for each such position.

If not, when did NWEC cease to have any employees, and why did it
cease to have any employees?

If NWEC has employees, but they are not full-time employees, please
explain why they are no full-time employees and when NWEC ceased to
have full-time employees.

Response: No

c.

c.

b.

b.

a . Not applicable



b. New West Energy ceased having employees in 2003.
New West Energy had ceased active ESP activities in 2001
and had no need for employees.

c. Not applicable

SES 1.5 Does NWEC have any retail electric customers in the State of Arizona or
elsewhere at the present time?

If so, please indicate how many such customers NWEC has at present
and the number of such customers, by state.

ii)

If none, please indicate if NWEC ever had any retail electric customers
in the State of Arizona or elsewhere.
i) If so, please indicate the number of such customers, by state,

which NWEC had, and the time period(s) during which NWEC
had commercial relationships with such customers.
If so, please describe why such customer relationship(s) ceased
to exist.

If NWEC never had any retail electric customers in the State of Arizona
or elsewhere, please so indicate.

Response: No.

a. Not applicable

b. New West Energy had approximately 2,000 to 3,000 retail
electric customers in California. NWEC did not provide
retail electric service in Arizona. New West Energy's
contracts with its California customers ended between
December 2000 and March/April 2001. New West Energy
did not continue providing retail electric service in
California because of the California energy crisis.

c. Not applicable

SES 1.6 In the event that the Arizona Corporation Commission ("ACC") should
grant Sempra Energy Solutions LLC's request for an Electric Service Provider
("ESP") Certificate of Convenience and Necessity ("CC&N"), will NWEC make
application to the ACC for an ESP CC&N?

a. If so, when?

If not, please explain why not?

Response:

c.

b.

b.

a.

This decision has not been made by New West Energy.



SES 1.7 In the event that the Arizona Corporation Commission ("ACC") should
deny Sempra Energy Solutions LLC's request for an Electric Service Provider
("ESP") Certificate of Convenience and Necessity ("CC&N"), will NWEC make
application to the ACC for an ESP CC&N?

If so, when?

If not, please explain why not?

Response: This decision has not been made by New West Energy.

SES 1.8 Does NWEC believe that it would be detrimental to NWEC's business
interest(s) if the ACC granted an ESP CC&N to Sempra Energy Solutions LLC in
the above-docketed proceeding?

If so, please describe in detail why NWEC believes that such action
would be detrimental to NWEC's business interests.

Response:

a.

a.

b.

New West Energy is not currently engaged in the provision of
retail electric service. It is the position of New West Energy
that deregulation faces serious issues and risks, and that for the
foreseeable future it does not make sense for the State of
Arizona to pursue retail electric deregulation. New West Energy
has an interest in insuring that if deregulation is re-
implemented in Arizona, that it be done in a manner that is fair
to and does not provide undue risk to market participants
including the incumbent utilities and electric customers.


